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12-1103(B) and Me:
A Love Story

Adam P. Weisman, Esq.





I. Ownership / Title Dispute.



FACTS: Your client forecloses a tax lien and waits out the six-
month redemption period. During the redemption period, the owner
of the property sells it to a third-party. The third-party directs title
to redeem the tax liens, but the title company fails to do so.



PROBLEM: Your client is the fee owner of the property, but there 
is a competing claim from the bona fide purchaser for value.



A.R.S. Sec.12-1101.
A. An action to determine and quiet title to real property may be
brought by any one having or claiming an interest therein, whether
in or out of possession, against any person or the state when such
person or the state claims an estate or interest in the real property
which is adverse to the party bringing the action.



A.R.S. Sec. 12-1102.
The complaint shall:

1. Be under oath.
2. Set forth generally the nature and extent of plaintiff's

estate.
3. Describe the premises.
4. State that plaintiff is credibly informed and believes

defendant makes some claim adverse to plaintiff. When the state is
made defendant, the complaint shall set forth with particularity or
on information or belief the claim of the state adverse to plaintiff.

5. Pray for establishment of plaintiff's estate and that
defendant be barred and forever estopped from having or claiming
any right or title to the premises adverse to plaintiff.



ACTION: You must quiet title in the property in your client. (The
BFP has a claim against its title company.)



FIRST STEP: Tender a quit-claim deed to the BFP, pursuant to
ARS Sec. 12-1103(B).



A.R.S. Sec. 12-1103.
A. If defendant, other than the state, appears and disclaims all right and
title adverse to plaintiff, he shall recover his costs.
B. If a party, twenty days prior to bringing the action to quiet title to real
property, requests the person, other than the state, holding an apparent
adverse interest or right therein to execute a quit claim deed thereto, and
also tenders to him five dollars for execution and delivery of the deed,
and if such person refuses or neglects to comply, the filing of a
disclaimer of interest or right shall not avoid the costs and the court may
allow plaintiff, in addition to the ordinary costs, an attorney's fee to be
fixed by the court.
C. If, after appropriate investigation, it appears to the attorney general
that the state claims no right or title to the property adverse to plaintiff,
he may file a disclaimer of right and title.



WHAT DOES THAT LOOK LIKE: A demand letter stating the
statutory period of 20 days, a quit claim deed with a description of
the property, and a check for $5 made out to the BFP.



BEST PRACTICE: Include a copy of the actual statute, especially
if the other party is not a real estate professional.



II. A.R.S. Sec. 12-1103(B).



“In Arizona we follow the general American rule that attorney [
] fees are not recoverable unless they are expressly provided for
either by statute or contract.” Kaufmann v. Cruikshank, 217 P.3d
438, 440 (Ariz. App. 2d Div. 2009).



In order to recover attorneys' fees in a quiet title action, a party
must meet all requirements set forth in A.R.S. § 12–
1103(B). Lange v. Lotzer, 151 Ariz. 260, 262, 727 P.2d 38, 40
(App.1986). Long v. Clark, 244 P.3d 99, 100 (Ariz. App. 1st Div.
2010).



Objection to a tender should be made at the time of the tender, and
silence is construed as a waiver of any objection. An objection to a
tender must be timely made, and the grounds of the objection
specified, otherwise it is waived….The purpose of the statute is to
avoid needless litigation. Mariposa Dev. Co. v. Stoddard, 711 P.2d
1234, 1238 (Ariz. App. 2d Div. 1985).



BEST PRACTICE: One $5 check for each named owner.



A.R.S. Sec. 12-1103(B)
…requests the person, other than the state, holding an apparent
adverse interest or right therein to execute a quit claim deed
thereto, and also tenders to him five dollars for execution and
delivery of the deed….”



III. Adverse Possession: Defense.



FACTS: Your client’s neighbor has built a property-line fence that
does not follow the actual surveyed or platted property line and
encloses some your client’s land.



RESULT: The neighbor is adversely possessing a portion of your
client’s property and has an inchoate claim for adverse possession
when the statutory time period of ten years has run.



A.R.S. Sec.12-526.
A. A person who has a cause of action for recovery of any lands,
tenements or hereditaments from a person having peaceable and
adverse possession thereof, cultivating, using and enjoying such
property, shall commence an action therefor within ten years after
the cause of action accrues, and not afterward.



ACTION: You must quiet title in the property in your client.



FIRST STEP: Tender a quit-claim deed to the neighbor, pursuant to
A.R.S. Sec. 12-1103(B).



WHAT DOES THAT LOOK LIKE: A demand letter stating the
statutory period of 20 days, a quit claim deed with a description of
your client’s property, and a check for $5 made out to the neighbor.



BEST PRACTICE: In this case, the property description is easy: it
is the entirety of your client’s property, because your client is
simply demanding that the neighbor disclaim interest. Your client
does not need a description of the adversely possessed portion,
because your client’s position is that the neighbor is entitled to no
portion of your client’s property.



Nonetheless, your first advice to your client should be to get a
survey of that property line to make sure that a quiet title action is
warranted.



IV. Adverse Possession: Offense.



FACTS: Your client is the neighbor, who is confident that the
property-line fence he built tacks with a pre-existing fence
constructed by his predecessor that was in place for more than ten
years.



RESULT: Your client believes he has a fully ripened adverse
possession claim, but he has received an ARS 12-1103(B) demand
from his neighbor that he disclaim interest in any portion of the
neighbor’s property description.



ACTION: You must counterclaim to quiet title in the adversely
possessed portion of the neighbor’s property in your client.



FIRST STEP: Tender a quit-claim deed to the neighbor, pursuant to
A.R.S. Sec. 12-1103(B).



WHAT DOES THAT LOOK LIKE: A demand letter stating the
statutory period of 20 days, a quit claim deed with a description of
the adversely possessed portion of the neighbor’s property, and a
check for $5 made out to the neighbor.



BEST PRACTICE: For this action, your client will need a survey
and a description of the adversely possessed portion, because she is
not asking for the neighbor to disclaim all interest; rather, your
client is demanding that the neighbor acknowledge her claim to a
specific portion of disputed property.



PROBLEM: If my client has already been sued to quiet title, how
do I tender a quit-claim deed and wait the 20-day statutory period
without my client becoming in default on the Complaint?



SOLUTION: Collegial accommodation, a motion to the court or an
Answer and Amendment.



Rule 15 ARCP.
(a) Amendments Before Trial.

(1) Amending as a Matter of Course. A party may
amend its pleading once as a matter of course:

(A) no later than 21 days after serving it if the
pleading is one to which no responsive
pleading is permitted….



Because your Answer is a pleading to which no responsive
pleading is permitted, you have 21 days in which to amend to
include a counterclaim to quiet title, based upon your proper A.R.S.
12-1103(B) demand.



V. Easement: Recorded.



FACTS: Your client has a recorded ingress/egress easement across
his neighbor’s property. The neighbor has blocked the road and
refuses to acknowledge your client’s rights.



RESULT: The neighbor has taken an action that, if left unchecked
for ten years (A.R.S. Sec. 12-526), could result in the
extinguishment of your client’s recorded easement.



An easement, whether acquired through grant, adverse use, or as
an abutter's right, may be extinguished by the owner of
the servient tenement by acts adverse to the exercise of
the easement for
the period required to give title to land by adverse possession,”
i.e. ten years. Sabino Town & Country Estates Ass'n v. Carr, 920
P.2d 26, 29 (Ariz. App. 2d Div. 1996).



ACTION: You must bring a quiet title action to quiet title in the
easement in your client.



FIRST STEP: Tender a quit-claim deed to the neighbor, pursuant to
ARS Sec. 12-1103(B).



BEST PRACTICE: Statute says your client has to give the
neighbor an opportunity “to execute a quit claim deed thereto,” but
what kind of quit claim deed do you tender for an easement? You
are not asking the neighbor to fully disclaim interest in the
described easement, because it is an easement. By its very nature
the neighbor has an interest in the easement, because he owns the
property on which the easement lies. If he did not, it wouldn’t be
an easement.



In this case, your client should tender a document entitled “Quit
Claim Easement” that looks something like this:













VI. Easement: Prescriptive.



FACTS: For more than ten years, your client has been using a dirt
road to access her property that crosses over the corner of her
neighbor’s property.



RESULT: Your client has a prescriptive easement to continue the
use she has been making of the road.



ACTION: Technically, none is necessary, because prescriptive and
adverse property rights are achieved “automatically” after the
prescriptive or adverse period has run.



Although appellants do not claim ownership, they contend that
since they were in possession at the time the quiet title action was
brought, they were indispensable parties to that action. Appellants
assume that Automotive did not acquire legal title until the
judgment was entered quieting their title. That assumption is
erroneous. Title vests at the end of the adverse possession period.
Babo v. Bookbinder Fin. Corp., 551 P.2d 63, 64 (Ariz. App. 1st
Div. 1976).



PROBLEM: Your client cannot get title insurance without first
establishing her right to this road.



ACTION: You must bring a quiet title action to quiet title in your
client to a non-exclusive right to use the road.



FIRST STEP: Tender a Quit Claim Easement deed to the neighbor,
pursuant to A.R.S. Sec. 12-1103(B).



BEST PRACTICE: For this quit claim your client will need a legal
description, usually a center-line description, of the road. It is
possible to tender demand for a non-exclusive right to ingress and
egress over “that certain existing road” located in the southwest
corner of that certain real property more fully described on the
attached exhibit, but this is obviously less certain than a legal
description.



BEST PRACTICE 2: Prescriptive easement tenders and recorded
deeds should ideally include three property descriptions: (1) the
easement itself, (2) the burdened property or servient tenement, and
(3) the benefitted property or dominant estate.



VII. Prescriptive Easement: Defense.



Same as defense of an adverse possession claim by your client’s 
neighbor. You’re A.R.S. Sec. 12-1103(B) tender should include a 
description of all of your client’s property, because your client is 
demanding that the neighbor disclaim any interest whatsoever in 
your client’s property.



VIII. Beneficial Ownership.



FACTS: Your client and his five siblings inherited a multi-plex
home from their mother by beneficiary deed. All of the siblings
wanted to “cash out” of the property except your client and his
sister, who wanted to operate it as a rental property. Your client and
his sister agreed to buy out the other siblings by mortgaging the
property, but only the sister (who lives in New Mexico) qualifies
for a mortgage, so all of the siblings quit-claimed their interest in
the property to the sister, including your client, she borrowed the
money and paid off the other siblings.



FACTS II: Your client, who lives in Tucson, becomes the property
manager of the property, obtaining tenants, signing leases,
collecting rent, and most importantly, making repairs to the
property at his own expense. Your client remits the rent to his sister
to pay the mortgage, and he also keeps track of his expenditures.
This arrangement goes on for years until your client decides that he
needs to sell the property to finance his children’s college
education. Your client’s sister then refuses to acknowledge your
client’s interest in the property.



RESULT: Your client is a beneficial 50 percent owner of the
property, subject to an accounting reconciling rental income,
mortgage payments, and your client’s contributions to the property.



ACTION: Your client wants to bring an action for partition,
pursuant to A.R.S. Sec. 12-1211, but must first establish his
beneficial interest in the property.



A.R.S. Sec. 12-1211.
A. The owner or claimant of real property or any interest therein
may compel a partition of the property between him and other
owners or claimants by filing a complaint in the superior court of
the county in which the property, or a portion thereof, is situated.
B. The complaint shall state:

1. The names and residences, if known, of each of the owners
or claimants.

2. The share or interest which plaintiff and the owners or
claimants own or claim, so far as known to plaintiff.

3. A description of the real property to identify it and its
estimated value.



FIRST STEP: Tender a Quit Claim Easement deed to the sister,
pursuant to A.R.S. Sec. 12-1103(B), as to an undivided half-interest
in the property.



PROBLEM: Statute of Frauds, A.R.S. Sec. 44-101.



A.R.S. Sec. 44-101
No action shall be brought in any court in the following cases
unless the promise or agreement upon which the action is brought,
or some memorandum thereof, is in writing and signed by the party
to be charged, or by some person by him thereunto lawfully
authorized….6. Upon an agreement for leasing for a longer period
than one year, or for the sale of real property or an interest therein.
Such agreement, if made by an agent of the party sought to be
charged, is invalid unless the authority of the agent is in writing,
subscribed by the party sought to be charged.



SOLUTION: Constructive Trust. A constructive trust is a flexible,
equitable remedy that a court may shape and impose in a variety of
circumstances, especially situations where conscience demands. It
is a remedial device, used “to compel one who unfairly holds a
property interest to convey that interest to another to whom it justly
belongs.” A constructive trust arises by operation of law rather than
agreement and will be imposed when circumstances resulting, or
likely to result, in unjust enrichment make it inequitable that the
property should be retained by the one who holds the legal title.
Cal X-Tra v. W.V.S.V. Holdings, L.L.C., 276 P.3d 11, 43 (Ariz. App.
1st Div. 2012). The Statute of Frauds does not apply to constructive
trusts in land. Condos v. Felder, 377 P.2d 305, 308 (Ariz. 1962).



IX. Messy Chain of Title.



FACTS: Your client inherited property from her father by
beneficiary deed. The property was conveyed by quit claim deed to
your client’s father ages ago by a married man who held it as his
sole and separate property and conveyed it as such.



RESULT: The grantor was married and your client’s father did not
obtain a community property disclaimer from his spouse at the
time of the conveyance. Now, no title company will allow your
client to convey the property with a standard policy of title
insurance.



ACTION: You must quiet title against the marital community of
the grantor.



PROBLEM: This was ages ago and nobody has any real idea
where the grantor and/or his spouse are.



FIRST STEP: This is going to be a question of reasonable notice to 
the grantor. You have two primary ways to go:

Rule 4.1(k) ARCP

Rule 4.1(l) ARCP



Rule 4.1(k) allows you to serve the Complaint by mail, which is 
cheap (the Rule does not even require certified, return-receipt mail, 
but that is obviously the best practice), but it requires a motion and 
order of the court.



Rule 4.1(l) allows you to publish for notice without a court order, 
which is more expensive, but avoids the cost of filing a motion.



In either case, you are probably not going to waste time on an 
A.R.S. Sec. 12-1103(B) demand, as you would only be seeking 
fees from your own grantor and slowing the process.



SOLUTION: Publish for notice and send the Summons and
Complaint to the last known address of the defendant by certified
mail without seeking leave to do so. By my reading of the Rule,
you only need a motion/order if you are only giving notice by mail.



SECOND STEP: Upon perfection of your Application for Default, you will need to file a Motion for
Entry of Default Judgment and request a hearing, pursuant to Rule 55(b)(2). It is in that Motion that
you will want to detail your attempts at serving or giving notice to the defendant, which must include
your affidavit under Rule 4.1(l)(4)(A):

(A) Required Affidavit. The party or person making service must prepare, sign and file an
affidavit stating the manner and dates of the publication and mailing, and the circumstances
warranting service by publication. If no mailing was made because the serving party did not
know the current address of the person being served, the affidavit must state that fact.

The Rule 54 language you are asking the court to approve should mirror the language in A.R.S. Sec.
12-1102(5):

5. Pray for establishment of plaintiff's estate and that defendant be barred and forever
estopped from having or claiming any right or title to the premises adverse to plaintiff.



I generally render that as follows:

“Plaintiff is now entitled to Final Judgment against Defendants in
the form submitted herewith, pursuant to Rules 54(c), 55(b)(2), and
58 ARCP quieting title to the Property in Plaintiff so that
Defendants, their successors, heirs and assigns, without exception,
are barred and forever estopped from having or claiming any right
or title to the Property adverse to Plaintiff.”



SOLUTION: Once you have a Final Judgment with Rule 54
language you can record that to quiet title to the property.
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